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Formal declarations of war have long been out
of fashion. But when a state of war . . . is recog-
nized as such by all the countries involved in it,
persons who kill innocent civilians (e.g., by bomb-
ing raids) are not regarded as murderers and may
even be militarily decorated. If caught by the en-
emy they are entitled to be treated, not as criminals
but in the special category of prisoners of war.

But what happens when one side holds that a
state of war exists and the other does not? The IRA
believe themselves to be at war with the United
Kingdom and they use the language appropriate to
a state of war, speaking of a “truce” or “renewed
hostilities.” We on the other hand deny that a state
of war exists and convict their bombers as murder-
ers like anyone else who kills intentionally.

Who then is to decide when the parties them-
selves do not agree when a war is not a war? The
reverse side of the coin is now apparent in a pro-
test . . . against the privileged treatment of prison-
ers in Northern Ireland signed by a large number
of offenders serving long sentences for “ordinary”
crimes in one of our top security prisons. . . .

— Lady Wooton of Abinger!

WHEN THE BRITISH Government applied
the counterinsurgency tactics it developed
in the colonies to political violence in the 1970s
during “The Troubles” in Northern Ireland, legal
problems arose.” The Irish Republican Army (IRA)
claimed it was at war. Was 1t? And if so, what
rights could the IRA claim and what duties did it
owe? If The Troubles was not a war, what were
the legal consequences, and who defined those
consequences? Ultimately, the government’s tactics
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were reviewed by the European Court of Human
Rights.? The Court’s ruling, binding only on those
states within its jurisdiction, serves as a bench-
mark to evaluate U.S. practices and emphasizes
the gap between peacetime human-rights law and
wartime humanitarian law. This gap is of particular
importance to the U.S. military, which is fighting
in ill-defined legal territory and has been criticized
for not complying with the rule of law.

The Troubles

Each August the Protestant majority in Northern
Ireland commemorates the victory at Londonderry
over Catholic King James II’s invading army in
1689. The culmination of The Marching Season of
1969 was marked on 12 August by the traditional
appearance of a Protestant crowd on the ramparts
of the city and the token tossing of pennies on
the Catholic Bogside area below. That year the
Catholics, whose traditional marches had been
banned, responded with stones, bricks, and marbles
propelled by catapults.*

Police attempts to break up the riot failed and
by the following day similar Catholic demonstra-
tions—earmarked by the erection of barricades,
attacks on police stations, and disruption of traf-
fic—occurred throughout the province. Subse-
quently troops were deployed to restore law and
order as pitched battles took place between Catho-
lic and Protestant mobs. The Catholic community
originally welcomed the Army’s intervention be-
cause the Army was seen to be politically neutral,
unlike the Royal Ulster Constabulary, which was
overwhelmingly Protestant and perceived to sup-
port the status quo.
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The minority community’s attitude toward the
Army changed, however, when they realized its
mission was to maintain the Protestant unionist
government. Meanwhile, in January 1970, IRA
members who supported violence left the main
organization and formed the Provisional IRA.
The Provos led violence against the government,
the Army, and police. The Protestant community
responded by forming vigilante groups. Violence
escalated, climaxing on Bloody Sunday, 30 Janu-
ary 1972, when (under circumstances that remain
controversial) paratroopers fired on a crowd in
Londonderry’s Bogside killing 13 persons less than
19 years of age and wounding 13 adults, including
a woman. By 1984, when the Army withdrew from
major operations in Northern Ireland, the number
of dead included 377 Army soldiers, 146 from the
Ulster Defense Regiment (similar to our National
Guard). One hundred ninety-eight policemen and
1,668 civilians also died.

Once political violence achieves a certain level
of intensity, the government must answer two
fundamental questions: Should military forces be
called on to aid or replace the police? And must the
criminal justice system be supplemented in some
fashion by extraordinary means?

An affirmative answer to the first question has
legal consequences. If political unrest reaches
the level of civil war, then “the customary law
of war becomes applicable . . . on recognition of
the rebels as belligerents.” Domestic law might
consider them traitors, but once their belligerency
is recognized by other states and if they abide by
the law of war, then rebel combatants might claim
the law of war’s protections.® Of course, both sides
see international recognition of belligerency as ac-
knowledgment of the rebels’ claim to legitimacy.

If rebels are not recognized (and they rarely are),
international law recognizes a state of insurgency,
which might have domestic and international le-
gal consequences. If in their efforts to replace the
government, insurgents adhere to the law of war
(they rarely do), the international community ex-
pects their opponents to treat them humanely, even
though domestic law would treat them as rebels.’
Political violence that has not reached the level of
insurgency weighs in lower still on the scales of
belligerency.

Domestic law disregards motives and accords
those engaging in political violence the same pro-
tections granted criminals (modified, perhaps, by
provisions effected during a state of emergency).
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As in the case of insurgents, international human-
rights law expects perpetrators of political violence
to be treated humanely. Thus, for rebels to claim
the protection of international humanitarian law
(the law of war) they must adhere to it as well. If
they do not, international human-rights law (peace-
time standards) will protect them at a certain mini-
mum level. Agents of the state (soldiers or police)
must also comply with domestic laws.

During the Northern Ireland Troubles of the
1970s, British soldiers were charged in domestic
courts with manslaughter if they used deadly force
“unreasonably,” even though their victims were,
or appeared to be, engaging in acts of violence.?
Under wartime rules, a soldier who uses deadly
force will be convicted only if he kills a person
who has a protected legal status (a nonbelligerent)
by firing indiscriminately or when he could have
used a nonlethal weapon.’ The order to shoot to
kill an opposing combatant is licit in wartime
military operations but illicit if given to a soldier
carrying out police duties. One analyst of the so-
called “secret war” asks: “Why are the security
forces at the incident in the first place? If it is a
result of foreknowledge of a terrorist attack there
might be ways to stop it other than through armed
confrontation.

“Once a confrontation between soldiers or police
and terrorists begins, is it necessary for firearms
to be used? This includes the important matter of
whether the terrorists are armed and whether they
are warned that force is about to be used.

“Last, once the soldiers and police have decided
to open fire, how are the bullets aimed? Are they
told to fire at a person’s vital organs and to keep
firing until the target is out of action, usually per-
manently, or are there other ways to use a weapon?
On this last point, that of shooting to kill in the
most literal sense, there has never been any real
question that both police and Army firearms train-
ing emphasize the need to use a weapon in just this
way, once the firer finds himself or herself in great
danger. So it is on the other two elements of the
‘shoot to kill” policy that inquiries have normally
centered.”"?

These questions are unthinkable if asked of a
soldier confronting a belligerent during wartime.
Nor need the soldier find himself or herself in
great danger. The IRA and its supporters used
terms appropriate to belligerency, speaking of
truces or renewed hostilities. However, critics of
British policies in Northern Ireland insisted that the
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Geneva Conventions did not apply: “It is important
to stress [that] no state of war or armed conflict of-
ficially exists in Northern Ireland. . . . If the laws of
war were applicable, the relevant legal standard of
review in some of the lethal force incidents would
be the Geneva Conventions. . . .’ Thus, in calling
on the Army to help with police duties, neither the
government nor the IRA claimed that the Geneva
Conventions applied to decisions to use deadly
force. Domestic British and international human-
rights law determined criteria for its use.

At the peak of violence during the 1970s, could
the Provisional IRA (a nonstate actor before the
term existed) have successfully claimed the protec-
tion of the law of armed conflict, specifically the
Geneva Conventions? If not, what consequences
would this entail? The Geneva Conventions require
a conflict—a war. Traditionally, war is a “prop-
erly conducted contest of armed public forces.”'?
While the Provos were armed, they certainly were
not public because they were not organs of a
state. However, Common Article 3 of the Geneva
Conventions contains an understanding that basic
humanitarian rules will be respected in internal dis-
putes.” In explaining this, R.T. Yingling and R.W.
Ginnane say that certain things (murder, torture,
mutilation) a civilized state would probably not be
expected to do anyway were eschewed.'

The Geneva Conventions, combined with cus-
tomary practice, constitute international humanitar-
ian law—the law of armed conflict. Article 4 of the
Third Geneva Convention reads:

A. Prisoners of war, in the sense of the present
Convention, are persons belonging to one of the
following categories, who have fallen into the
power of the enemy:

(1) Members of the armed forces of a Party to
the conflict as well as members of militias or vol-
unteer corps forming part of such armed forces.

(2) Members of other militias and members of
other volunteer corps, including those of organized
resistance movements, belonging to a Party to the
conflict and operating in or outside their own ter-
ritory, even if this territory is occupied, provided
that such militias or volunteer corps, including
such organized resistance movements, fulfill the
following conditions:

(a) that of being commanded by a person re-
sponsible for his subordinates;

(b) that of having a fixed distinctive sign recog-
nizable at a distance;

(c) that of carrying arms openly;
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(d) that of conducting their operations in accor-
dance with the laws and customs of war.

(3) Members of regular armed forces who pro-
fess allegiance to a government or an authority not
recognized by the Detaining Power. . . .1

Suspected IRA members could not be fitted into
any of Article 4’s categories because:

® They were not members of the armed forces of
a party to the conflict (if conflict it was).

® Although they (perhaps) “professed alle-
giance to . . . an authority not recognized [by the
U.K.], they were not ‘members of regular armed
forces.””

® They were not “inhabitants of a nonoccupied
territory, who . . . spontaneously [took] up arms to
resist the invading forces.”

They did not fit within Article 3 either. Article 3,
common to all four Geneva Conventions, reads: /n
the case of armed conflict not of an international
character occurring in the territory of one of the
High Contracting Parties, each Party to the con-
flict shall be bound to apply, as a minimum, the
following provisions:

(1) Persons taking no active part in the hostili-
ties, including members of armed forces who have
laid down their arms and those placed hors de
combat by sickness, wounds, detention, or any
other cause, shall in all circumstances be treated
humanely, without any adverse distinction founded
on race, color, religion or faith, sex, birth or
wealth, or any other similar criteria.

To this end, the following acts are and shall
remain prohibited at any time and in any place
whatsoever with respect to the above-mentioned
persons:

(a) violence to life and person, in particular
murder of all kinds, mutilation, cruel treatment
and torture;

(b) taking of hostages,

(c) outrages upon personal dignity, in particular,
humiliating and degrading treatment;

(d) the passing of sentences and the carrying
out of executions without previous judgment pro-
nounced by a regularly constituted court affording
all the judicial guarantees which are recognized as
indispensable by civilized peoples. '

Assuming The Troubles constituted armed con-
flict not of an international character (a fact Her
Majesty’s Government contested), suspected IRA
members could not claim to be “persons taking no
active part in the hostilities” or “members of armed
forces who have laid down their arms.”"’
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What of the legal consequences of using extraor-
dinary legal means to respond to political violence?
IR A suspects charged with crimes could claim the
rights guaranteed accused persons by the domestic
criminal justice system and by international human-
rights law. But what rights could detainees—those
persons held simply on suspicion that they were
affiliated with the Provisional IRA—claim? Their
legal status determined what their domestic and
international rights were.

Kelly v. Faulkner and Others exemplifies the
legal consequences of Operation Demetrius, the
code name for synchronized provincewide raids
carried out by the Army on 9 August 1971 to arrest
and intern 500 suspected Provos.'® Kelly, one of
those taken in the raids, subsequently sued govern-
ment officials for illegal arrest and imprisonment.
Internment was authorized by the Civil Authori-
ties (Special Powers) Act (Northern Ireland) of
1922 and regulation 11(1) issued pursuant to the
Act which permitted “any . . . member of Her
Majesty’s Forces on duty when the occasion for the
arrest arises [to] arrest without warrant any person
whom he suspects of acting or having acted or of
being about to act in a manner prejudicial to the
preservation of the peace or the maintenance of
order. . . .”" The Army relied on this provision
when it took Kelly into custody. They did not
tell him why he was being arrested, nor did the
police to whom he was turned over later that day.
He learned the reason 2 days later, on 11 August,
when he was served with a copy of the detention
order interning him. The order said he had been
arrested under the Special Powers Act as a person
suspected under the provisions of that Act. Because
the Army had not passed him over to the civil
authorities properly, he could legitimately assert
a tort claim damage for the period he had been
illegally detained.?

If a detention order were legally issued according
to domestic law, what legal rights did the detainee
(or internee) have??! Twenty years after Operation
Demetrius, the editors of a book surveying preven-
tive (that is, nonpunitive) detention practices in
common-law countries like the United States and
the United Kingdom observed that “[o]ne striking
feature . . . is the almost complete absence of pro-
visions dealing specifically with the treatment of
detainees.”” Northern Irish detainees had, in fact,
several rights. The Kelly case exemplifies their
right to bring a suit against a government official
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for damages if they had been illegally imprisoned.
They could use the writ of habeas corpus to chal-
lenge the legality of their detention. Reasonable-
ness was not essential to the suspicion on which
their detention was based, so the detainee was
limited to claims that the detention was effected by
bad faith or irrelevant considerations.”

In November 1972, the Detention of Terrorists
Order abolished internment and set up a quasi-
judicial proceeding that permitted a detainee to
have a lawyer and to question the grounds on
which he was being held.” The Army played no
part in the proceedings. It did, however, play a ma-
jor role in implementing the decision to engage in
coercive interrogation techniques, which the Army
described as “interrogation in depth.”

The techniques had been developed from the
experiences of British prisoners interrogated during
the Korean War by the Chinese and North Koreans.
Interrogation techniques were taught at the Joint
Services Intelligence School, and soldiers in the
Special Air Service and the Royal Air Force flying
crews were taught how to resist them. In Pig in the
Middle: The Army in Northern Ireland 1969-1984,
Desmond Hamill says: “The techniques had been
used in Aden, where they had caused a stir and
given rise to allegations of torture. There had been
an enquiry and the rules governing their use had
been revised . . . . The techniques came to be used
in Northern Ireland [and it] was agreed that the
RUC [Royal Ulster Constabulary] did need training
[in interrogation]. It was decided that Army Intel-
ligence would give the training, but would not take
part in the interrogations.”

Twelve of the 9 August detainees were the sub-
jects of an interrogation in depth. In the book The
Guinea Pigs, John McGriffin describes some tech-
niques commonly used: standing against a wall in a
stressed position; hooding; subjection to noise; and
deprivation of sleep, food, and drink.?” Two other
alleged techniques were putting hooded prisoners
in a helicopter, giving them the impression they
were airborne, then pushing them out; and forcing
prisoners to run a gauntlet of stick-wielding police
officers.

A subsequent government inquiry failed to
discuss which agency (the Army or the civilian
police force) was responsible for ordering and
carrying out the interrogations.”® What is certain
is that Army intelligence officers trained the inter-
rogators in techniques that were described as war
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crimes when they were used against UN Forces
in Korea. Army aviation personnel also probably
participated in the helicopter “flights,” which had
been condemned after U.S. forces engaged in the
practice in Vietnam.

The Law and War

This article is about legal categories: war and
peace, privileged and nonprivileged belligerents,
and the rights they can claim. If the IRA’s claim
that it was at war had been accepted, its “soldiers”
could have been shot on sight, but if captured,
they might have enjoyed prisoner of war (POW)
status and sought protection from interrogation
afforded by Article 17 of General Convention III:
“IN]o physical or mental torture, nor any other
form of coercion, might be inflicted on prison-
ers of war to secure from them information of
any kind whatever. Prisoners of war who refuse
to answer might not be threatened, insulted, or
exposed to unpleasant or disadvantageous treat-
ment of any kind.”” They were not POWs, how-
ever. The Conventions did not apply. But Human
Rights Law did. The United Kingdom had signed
the European Convention for the Protection of
Human Rights, which forbade torture as well as
inhumane, degrading treatment.

In Ireland v. United Kingdom, the European
Court of Human Rights, hearing the claims of the
“August 9th Twelve,” engaged in the same legal
parsing of terms as those the Bush Administration
now uses. The court concluded that the techniques
did not constitute torture but did constitute inhu-
mane, degrading treatment and awarded damages
to the claimants.** No one in the British Govern-
ment—military or civilian—was punished.

We have seen that soldiers’ use of deadly
force was measured by civilian and domestic
legal standards and that they were subject to
criminal prosecution for deviations from norms
as set forth in the 1968 Manual for Military Law,
which merely authorizes “any person to use such
force as is necessary in the circumstances in the
prevention of crime.” Presumably the soldier
would be granted some latitude to decide how
much deadly force to use and when (if he has no
other alternatives), but this norm was limited by
the so-called Yellow Cards carried by soldiers
intended to restrict the use of deadly force without
a preliminary challenge and to situations “where
a person is committing or about to commit an act
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likely to endanger life and there is no other way
to prevent the danger.”!

Special Air Service teams on undercover stake-
outs thought this requirement was unreasonable;
there is some evidence of perjury in subsequent
prosecutions. Because of the threat of prosecu-
tion, “[o]fficers of the Army Legal Services were
specially trained in the law of minimum force and
it became routine for them to meet soldiers before
interviews by the [civilian police] C[riminal]
I[nvestigation] D[ivision], which has the respon-
sibility for following up fatal incidents, and to
remain with the soldiers during their interviews.
Soldiers’ statements given to courts were therefore
prepared in consultation with Army legal officers
on a routine basis. The need to satisfy the court
that the amount of force used had been reasonable
and necessary resulted in the 1980s in statements
which sounded remarkably similar from one in-
cident to another, despite the obvious confusion
that surrounded some of the deaths.”*

One senior British Army lawyer said that
“when a soldier opened fire the impression was
not so much ‘Lets see where those rounds went’
as ‘Oh my God! We will now have to submit a re-
port to the DPP [Director of Public Prosecutions].
Someone will be asking questions in the House of
Commons. We must get the right answers so that
the furious questioners can be told that the police
are thoroughly investigating.” What a way to run a
war.”* Of course, the lawyer knew, intellectually,
that it was not a war.

At the international level, lawyers sought,
through Article 44 of Additional Protocol I to
the Geneva Conventions, to treat detained “free-
dom fighters” as POWs. So, the IRA’s claims
of humanitarian-law protection for prisoners re-
mained questionable. We do know that the kind of
treatment to which IRA members were subjected
did breach European human-rights law, but we
cannot say with certainty that the European norm
represents an international norm. We can also say
with certainty that the lawyers, judges, academ-
ics, and media analysts who have commented
on U.S. military responses to the Global War on
Terrorism have shown a woeful ignorance of the
British experience. And, finally, we can conclude
that the term “war on terrorism” might be a useful
rhetorical trope, but it does not create any useful
legal categories. MR
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